AN OVERVIEW OF ARTICLES ADOPTED:

A, Scope and Application:

Artcle | outlines the scope and apphcation of the present Code  This
article recogmzes that the crimes against the peace and secunity of mankind
are punishable universally, 1t states that these crimes are punishable under
international law. whether or not punishable under national law. Some
members. however. noted that the text did not contain the precise
definition of crimes against the peace and secunty of mankind, The
members also noted the difficulties in formulating a defimbion The
enumeration contained m Part 1] on the other hand, contained all the
unrefltable elements of crimes against peace and security of mankind

Individual responsibility For the commission ol enme agaimst the
peace and security of mankind finds a place in Article 2, “Intent’
constitutes one of the major elements of such a crime The principles of
‘respondemt superior’ is also a major component of ‘individual
responsbility’ Any order given or attempls to commit such a crime
(knowingly. directly ar indirectly) entamls indrvidual responsibaliny
Although Article 6 of the Draft Code outlines the circumstances in which
& superior is responsible for the crime. the elemens of individual
responability also presuppose some of these aspects. For this reason,
the Commission noted that Article 2 was the first in a series of articles
addressing the question of individual criminal responsibility Article 3
stipulates ‘Punishment’ 10 the individual who would be responsible for
the crime Without refernng 1o the quantum or nature of punishment, this
Article merely states “The punishment shall be commensurate with the
character and gravity of the crime”

B.  Responsibility of States:

Article 4 i1s crucial in the sense that it seeks (o delineate the
“individual responsibality’ and the *r=~ponsibility of States”  In other
words, this article seeks to lay down the principle that the fact that an
mdividual had acted pursuant to an order of 8 government or a superior
does not absolve him or her of criminal responsibility but, it was noted

that. it could be considered in mitigation of punishment. Asticle 5, entitled
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i C omumission is
Qrder. of a Government or 3 Supenor as adopted by the .
g..!ﬂflnﬂd 1o the criminal responsibility of a suborduate who commatted

; i meting pursuant o an order of 8 Government of 8 Supenor In
ﬂu‘ﬂi A h?hﬂmmkﬁg government official who lnid down a “criminal
plan” or pohcy and the military commander or any other officer 'M‘HEI nr_n:lnn,-d
ﬂnmﬁniunrﬁumﬁi act mh:mqimrm:nhunn!‘_:mh a pobey incurs
or bears particular responsibdiry for the eventual commission of the cnime
mwmmﬂnmﬁmmmhmhmm
of penulty or pumshment The commesnanes to the adopted draft articles

int out thist “the mere existence of superior orders will net mu:-n_umll,-
result in the imposition ol a lesser peralty A subordinate is subject 1o a

~Jesser punishment only when a superior order in fact lessens the deyree of
s -

Aricle hmlhﬂhrm.mwhlhw
; jpr” 1t provades that the superior is responsible if he knew or had
;mluntu know. in the circumstances sl ﬂmirfm_ thast Hﬂ::tn-duml:wu
_ gommitting or was going 1o commit such a crime and if he f.lu:.i nﬂtﬂt!lril
 pecessary measures within his power (0 preverit of fepress the crme. Military
 Commanders. for example. could be held respansible for the conduct af
:-'MﬂrﬂtmﬂlﬂmuIBtlﬂ'mmwdplhmm
 their control It should, however, be noted that the principle of the individual
criminal responsibility of a superior only applies 10 the conduct of his
8 e or other person under his control Furthermore, he mours criminal
responsibility only when he Mhtnpmtmmﬂ:qﬂuﬁmﬂm
of such individuals Referring to various authoritative SOUrces. "hf
commentanies 10 the draft article point out that the reference (o supenors
iMhﬂmmrnﬁwMumhmM:
who are in a similar pasition to command and exercise a similar degree
control with respect ta ther subordinates
' official position and responsibility extends the principle
'dnm;ﬂmmhmymm the highest official pn!imlmh:.!d Le Head
of Staie or Government  According to the commentanes, it would be
lnﬁulmwﬂuhmn.hmﬁmh@m:
responuble for the crimes covered by the Code to ¢ the sovereignty
wme;ndmlﬁkuidmwunﬁyﬂiigﬁrdmﬂmhym
ﬁmwmlimwﬁmhhmﬂmmmﬂuﬂdmmm
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of mankind. vinlate some of the maost I'm:hlmlll nules of international law
and threaten miernational peace and secunty.

Article 8 addresses the issues relating to the estabhishment of the
Jurisdiction of a court to determine the question of respansibility and, where
appropriate, the punishment of an individual for m erime covered by the
present code by applying the principles of indmadual cominal responsibility
and punishment contaned in Artickes 2 to 7 of Pan | in relation to the definitions
of the cimes set out in. anticles 16 1o 20 of Part 11 In other words, o
addresses procedural and junsdictional issues relating to the implementation
of the present Code. There aretwo regames for its implementation. In the
first regime consideration is accorded 1o concurrent junsdiction of national
courts and an intemational criminal court for the crimes set out n Articles 17
10 20, pamely, genocide, crimes against humanity, crimes aganst LN and
associsted personned and war crimes. The second regime in Aruicle § provides
for the exclusive jurtschction of an international crminal coun with respect 1o
the crime of aggression set out in Amicle 16. Considering existing mulilateral
Framework to deal with serious cnimes, the Commussion was of the view that
for the effective implementation of the Code a combined approach to
Junsdiction was essential i ¢ based on the broadest junsdiction of national
courts together with the possibie juntsdichon of an international crmunal court

C. Extradite or Prosecule;

Article § incorporates the obligation 1o extradile o prosecute an
individual alleged 1o have committed a crime covered by Part 1] other

than aggression in the context of the junsdictional regime envisaged for
those crimes, as indicated by the reference to articles | 7 1o 20. The
obligation to prosecute or extradite is imposed on the custodial State in
whaose territory an alleged offender 1s present. Article 9 also outhines a
possible third alternative course of action by the custodial State other
than “prosecute or extradite” This alternative i to transfer the alleged
offender to an international criminal court for prosecution  The
Commentaries emphasize that Article 9 does not address the cases in
which a custodial State would be permitted or required to take this

course oF action since this would be determined by the Statute of the
future court
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arves emphasize that Article 9 does not address thcll:uu in
atied or revred 10 1ake this course

The provisions of Article 10, according 1o the l." ommentanes, are

mﬁdtwmhlethe custodial State to select and effectively implement the

received from another State for gxtradition of the alleged offender

1o territory for trial Lnother words, the purpose of ths article is 1o ensure

ﬁth:mmﬁ-lmmn have the necessary legal basis vo grant """'.h ]

extradition request and thereby Rilillits oblgation under Asticle 9 a variety
of situations. Paragraph !, addresses the situation in which there i an
extradition treaty in effect berween the States concerned which does not
cover the crime for which extradition is sought. Paragraph 2, on the other
covers the situation in which extradition s conditional on the eastence
o as extradition treaty and there i no such treaty when the extradition request
fsmade. Paragraph 3 addresses the situation where under the law of the
€ State extradition is not condibonal on the existence of a treaty

Lastly, Paragraph 4 secures the ssibility for the custodial State 1o grant &
mﬁrmﬁmm&]:nwmmPWIMMfm wuhru!:n:t
1o the crimes covered in Part Il These provisions of Article 10 substantially
“ﬁu the text of article |5 of the Convention on the Safety of UN
and Associated Personnel Similar provisioas could be found in a number
_of Conventions. namely, Convention on the Suppression of Unlawiful
Seizure of Aircrafi. the Convention mﬂde’Uﬂw Acts
- mgainst the Safety of Civil Aviation on the International Conventson agamst
 the Taking of Hostages

D, Minimum Judicial Guarantees:

Article 11 and 12 provide minimum guarantees 1o ﬂ:_ indi:‘i:l:;l
- charged with a crime nst the e and security of manki

Funbmn:ﬂn these JMumWifmlh wlhnnd
il"ti:ln:“ Briefly, these are (a) 1o have a fair and puhlin_hmm;lrrt
competent, independent and impartiai tribunal duly established by law.
{b) ta.be informed prompuly of the charges n & language knawn 1o him.
() ndequate time and facilities for defence, ln:_ludmummlum with
counsel of his own choosing, (d) tobe tried without undue delay. (e}10
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be provided with necessary legal assistance; (I) to examine witnesses, ()
free assistance of an interpreter, and (h) not 1o be compelled to testify against
himself or to confess guilt. A convicted individual has the nght to get s
conviction and sentence. reviewed according to law. Article |2 incorporates
the principle Non bis in idem [t provides that “No one shall be tried for a
crime agamst the peace and security of mankind of which he has already
been fimally convicted or acquitted by an international cnminal court

However, this principlé is subjected to certain exceptions, particularly in the
situations wherein the crime was tried by the national courts™. Article 13
incorporates the principle of “Non-retroact i e. no one may be convicted
under the Draft Code for acts committed before its entry into force.

Article 14 relates to the “defences”. Certain defences if established,
may wipe out the cnminal character of a specific act. Acts done in self-
defence could be cited as one example, The commentaries to the draft
articles pomt out that such extreme defences to wipe out the criminal character
of'a crime should not be confused with cases of exculpation. In the cases of
exculpation the crime continues to exist and which the perpetrator’s
responsibility disappears or is nutigated. The pleas of exculpation are: duress
or state of necessity, supenor orders, mistake of fact or the immaturnity of the
perpetrator on account of his age. Article 15 deals with what is tenned as
“extenuating circumstances”, In other words, it is intended to ensure that
the court consider any relevant extenuating circumstances or mitigating factors
before taking a final decision on the question of punishment. The extenuating
circumstances, it may be noted, pertain to general categones of factors which
are well-established and widely recognized as lessening the degree of
culpability of an individual or otherwise justifying a reduction in punishment.
For example. any effort made by the convicted person to alleviate the suffering

af'the victim or to limit the. numbers of victim may be taken into account by the
Coun

E. Definition of Crimes:

13,  Anrticles 16, 17, 18, 19 and 20 in Part 11 of the Code deal with the
crimes agamst the peace and security of mankind and the definitions of these

crimes. In Anticle 16, the cime of agression  has however, not been
defined. As pointed out by the Commission, Article 16 is designed not to
define aggression but to determmine the cniminal responability of an individual
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who has participated in an act of aggression. According to Article 16

T Jom is “committed by a State”  An individual, as [cafitr or arganim_
jcipates. In other words. the perpetratars of an act of aggression have

the fHecessary authority or power to be in a position potentially to play a

decisive role in committing agaression. The commentanes 1o the d:_'a& articles
do not merely seek to consider the material fact of participating in an act of
ian to establish the guilt of a leader or organiser. Such participation,

gecording to it. must have been intentional and should have taken place

knawingly as part of a plan or policy of aggression. The Commission has
raken the view that since aggression is an act committed by a Sn_:tc,_uts
definition comes under State responsibility. Inview of this, the dﬂermnna_ncm
of the “perpetrator of aggression” is a matter for the Security Council to

decide under Article 39 of the N Charter. The Commission has pointed
out, however, that the decision of this jurisdiction between the Court and
' Security Council is “very controversial”. Further, in its view, “this is & very

delicate problem that only the further development of intermational law may
be able to solve”,

Article 17 defines the “crime”. It has two important elements in its
definition. one, the requisite intent (mens rea) and the prohibited act (actus
reus) A crime of genocide, according to the definition in Article 17 refers to
acts “committed with intent to destroy, in whole or in part, a national, ﬂh"”.:'
racial or religious group”, The second element relating to prohibited acts is
mentioned in subparagraphs (a) 10 (e), such as," kaling, u:aua'ngs:rinust_mdilym
mental harm, deliberately inflicting destructive conditions oflife, measures intended
ko prevent births and forcible transfer of children from one group 1o am:lnﬂ'mr
Accardingtothe Commission & general intent to commit one of the acts mentioned
ahove, combined with a general awareness of the probable consequences of
such an act with respect to the immediate victim or vicims is not sufficient for the
erime of genocide. On the other hand, it needs to be noted that it requires 4
particular stite ofmind or a specific intent with respect tothe averall consequences
of the prohibited act, Referring to vanious authoritative sources, the [LC noted
that the fact that the present article was drawn from the Genocaide Convention.

1948 did niot in any way affect the autonomous nature of that legal mstrument.

Article 18 desls wath the “Crimes ageinst Hunvanity ~. Thenc_mrrmﬂnnﬁ
thereto note the scope of the definition of the anticle. According to i, !hrz
defirition is drawn from the Nurembery'Charter, as interpreted and appled

211



by the Nuremberg Tribunal, taking into account subsequent developments
in international law since Nuremberg  There are two basic elements in the
definition of Crimes agmnst Humanity. Firstly, the act must be “committed in
a systematic manner of on a large scale”. Secondly, this act should be
~instigated or directed by a government or by any organization or group”

In other words. the  acts 'conternplated n the defininon should be pursisant
to a preconceived plan or policy and should be directed against multipheiy
of victims. Considering the magnitude of the act, it would be extremely
difficult for o single mdividual acting alone to commit these in human acts

This definition does not include the requirement that an act was commtted in
time of war or in connection with cnmes against peace or war crimes. The
following acts have been categonzed as prohibited acts under Article 18,
namely, (a) murder; (b) extermination, (c) torture, (d) enslavement, (c)
persecution or political, racial, religious or ethnic grounds, (f) institutionalized
discrimination on racial, ethnic or religious grounds imvolving the violation of
fundamental human rights and freedoms and resulting in seriously
disadvantaging a part of the population, (g) arbitrary deportation or forcible
wanster of population; (h) forced disappearance of persons; (1) rape, enforced
prostitution and other forms of sexual abuse, 0) other inhwnane acts which
severely damage physical or mental imegnty, health or human dignity, such
as mutilation and severe bodily harm

| wted personne are addressed
m amcle 19 which consists of two paragraphs. The first paragraph refers 10
the definition of these crimes for purposes of the present Code  The second
muhmdmmdihﬂiMhmm
Whmﬂm These criminal artacks must be committed
#nl“nﬂtmum;mm “Intent” also constitutes an
important clement in this crime. In other words, the individual must be aware
of the status as a UN and sssociated personnel of the victim  Furthermore.
the mdividual must commut the attack “with a view 1o preventing or impedin,.
that operation from fulfillmg s mandate” The probibited acts mentioned in
subparagraphs (2) and (b) are’ (1) serious acts of violence perpetrated against
a protected person, namely, “murder, kidnapping or other attack upon the
person or liberty of any such personnel”. The second category off acts consists
of senous acts of iclence upon particular places or * modes of transportation
which endanger a protecied person, namety, a “violent attack upon the official
premises. the private accommadation or the means of transportation of any
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-Pgnmndli.keh- 1o endanaer s or her o or liberty”  Paragraph 2
.,. is article creates an ﬂl;ﬂnfﬁhllfl o the mmmﬂ prohibited acts
s exception is directed agrinst personnel involved m a LN operation
EWMHCMu\ﬂIﬁ{MMnfhp&1ummmm
it action andlisin fact taking pert in  combiat stuation aghins organized
4 farces towhich the law of international armed conflict applies
S article 20 lists acts which are termed as “war gnimes . Most nn_he
ts isted in the “war crimes” are tken from different instruments For
oo the crimes listed in sub-paragraph (a) consists of grave breaches
B e 1949 Geneva Conventions. Subpamgraphs (b) and () cover the
=« breaches listed in Additional protocol | to the 1949 Geneva
m omyvEnLIons (d) refers to enmes which outrages upon
ersoral dismity in violation of mternational humanitanan law. in particulas
tgmilating and degrading treatment. rape. enforced prostitubion and any form
Findecent assaul™ This type of conduct, as noted by the ILC, clearly
constituied a grave breach of Geneva Convennions 1o IV Subparagraph
|} incorporates war crimes primanty of sencus violations of the 1907 Hague
\Convention Respecting the Laws and Customs of War on Land and the
emilations annexed thereto. 11 also covers the cultural property protected
by the 1954 Hague Convention for the Protection of Cultural Property. is
' wll as the fiterary and artistic works protected by the Beme Convention for
the Protection of Literary and Artistic Work. Subparagraph (1) refers 1o
. serious violations of international humanitarian law apphicable i non-
 imtermational armed conflict. Subparagraph (i2) covers violations of Additional
 Protocol | which are not dmmmﬂnmwhmhmmlﬁmwml
eriminal responsibility. This sub-paragraph contans three additional elements
] ,'.“- ict mrnm#edir:viu.ialw of the Protocol to constitute a war crime
| gowered by the present code Firstly, the use of the prohibited methods or
neans of warfare, was not justified by military necessity. Secandly, the
sonduct was committed with the specific “intent 10 cause widespread, lony
;:ﬂ severe damage to the natural environment and thereby wravely
 preudice the health or survival of the population” . Thirdly, this subparagrapl
fequires that such damage actually occurred as i result of the prohibied
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Secrelaring views

The Comnussion his succeeded in finally completing the work on the
Draft Code of Crimes against the Peace and Security of Mankind The
waork on the Draft Code, it may be recalled, had been on the agenda of the
ILC in one form or the other since the 1950s. One of the major stumbling
blocks in completing this work was 1o identify and define the core crimes
The present Draft Code, as finally adopted, has mcorporated five crimes._
namely. aggression, genocide, crimes agamst humansty. cnmes agaimss L'\
and associated personnel and war crimes. These five cnmes have been
adopted after extensive deliberations. Several other cnmes. such as
international terronism, illcit traffic in narcotic drugs and wilful and severe
damage to the environment have been omitted  There was no unammuty
within the Commission as to the umversal acceptance of these cnmes In
other words, in view of the emergence of views an effort was made to “limat
the hist of crimes 1o offences whose categonzation as crimes against (he
peace and security of mankind was hard 1o challenge™ The diversity of
lewal systems complicated the task of defining an internatonal offence and
the Commission had to abandon inclusion of some of the international crimes

Among the five crimes incorporated in the Draft Code. " Aggression”
has not been defined As noted above, it only deals with the aspect as to
who should be held responsible for the crime of aguression. The
discussions within the Commission have brought into focus the nature of
this crime and difficulties involved in elaborating a sufficiently precise
definition of aggression for purposes of individual criminal responsibility
It may be recalled here that the definition of aggression adopted on firs
reading. which was drawn from General Assembly Resolution 314
(XXIX) was viewed as unsatisfactory by several members  According
1o them it was 100 pohitical and too vague for purposes of determming
indnvidual criminal responsibility  The Commission considered, albent
briefly, the role of the Security Council m determining the definition of
the crime of Aggression and the determination of individual criminal
responsibility. Dunng this discussion, it should be noted. several members
emphasized the importance of clearly distinguishing between the functions
of the Security Council and those of a judicial body, which may apply
the Draft Code. These ideas, i the view of AALCC Secretariat,
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Ausernbly Resolution 314 (XXTX) was viewed as unsatisaciory by seversl
ambuers, According o them itwas oo political und 100 Ve 1oF RS
ot deiermining individual criminal responsibility, The Commission mmﬁlmm:
ket brdelTy, the ol of the Security Council b detemmining lTh." l.lul'l.lﬂlﬂnn wl
e crime of Aggression and the determinition of tndividual criminal
monsibility, During this discussion. it should be noted. several members
S phasty e imporiance of clearly distinguishing between the Tunctions
.“ A Scecurity Council and those of a judiciul body, which may apply the
'I!l':" et Code, These fideas © in the view of AAl OO Secretariat, have nol
-F acequatety reflected in the Diraft Code. Similar prohlems, il may be
—Leand 10 mention, have ermerped in the context of discussion nelabng s the
Daafl Statute on the Intemational Criminal Cournt

As regards the “Punishment” ( Article 3 ) the Commission sought 1o lay
gwn its scope by mentionimg that “The Pumshment dulhew
ath the character and gravity of the cnme”™  However, there wasa vicw to
incorporate ane article setting out the minimum and maximum fimets for al
Code Consideration was also mhtnh&gtvtmtu
the severity of the penalties corresponding to the senousness of thu crimes
and the relevant judicial body being left to exercise its discretion within those
Jfimits. n this regard, the relevant jidicial body would be the International
: Court (ICCY.  Some members of the Commission even had
ted that any provision on penalties and punishment should be made
ent with the correspanding provision in the Draft Statute for an
rmational Criminal Court. In the draft Code. no such linkage has
established. Probably, as the AALCC Secretariat views it, m:_h_u
age may emerge in the futi-ire course of practice. A consideration
have to be given to the application of Draft Code. In one sense.
Draft Code has succincily conceptualized the definitions and scope of
ermmes against the peace and secunty of mankind. Enormous authonities
and sources cited by the 1LC substantiate this view of the AALCC
Secretariat Therefore, the adopied articles on the Draft Code contribute
_ immensely 1o the progressive development ufﬁumﬁmulhwqm_lm
"1: 5 the development of an universally acceptable international criminal

e
' o If
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111, INTERNATIONAL LIABILITY FOR INJURIOUS
CONSEQUENCES ARISING OUT OF ACTS NOT
PROHIBITED BY INTERNATIONAL LAW

Introduction

At its 48th Session the Commission had betore it the twelfth report of
the Special Rapporteur,*Mr Julio Barboza. The report furnished a review
o vanous linbility regimes proposed by the Special Rapporteur in his previous
reports, At that session the ILC inter alin estabhished a Working Group ©
under the Chairmanship of the Special Rapporeur, to consolidate work
alreaddy doneon the topic and 1o seek solutions 1o some unresobved questions
with a view o producing a single text for transmission (o the General Assembly
It would then be possible for the Commission at its 49ih Session 1o take
nformed decisions as 10 consideration of the topic dunng the next

finguEnmaun

The Working Group in its report 1 the Commission has inier alia
pointed out that in view of the priorites attached durnng the 48th Session of
the [LC to the completion of draft articles on other topics it had nether been
passible for the draft articles to be discussed by the Drafting Committee,
nor were they debated in detail by the plenary during the session. The
Working Group recommended that it would be appropriate for the
Commissaon to annex to its report to the General Assembly the report of the
Working Group and to transmit it to Governments for comments as a basis
for future work of the Commission, on the topic. In its opinion the
“Commission would not be committing itself to any specific decision on the
course of the topic, nor to particular formulations, although much of the
substance of Chapter | and the whole of Chapter Il have been approved by
the Comnussion in earlier sessions

S0 AJCN 44TS

* The Wastbuang: Ciroup comsestod of Mr Jubo Barbows | Special Raspporicur and Clsimmam
Wir. Hinsaan Al-Balwrna: AMr Mehmoud Bensouna: Mr James Cranford. M
Ciadoimmhr Exnbisson. Mi Salifou Fomba: M Paier kabaise Mr lpor | Lokashnk:
A Patrck L. Robanson. S Roberi Robiason, Me Albert Sockl oy and Mr Franosoo
Wilkagran korsct
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i ini g1, ohserved that the
The Working Group in its report has qm;ch’!u |
*.ﬂmmufnnnulnndun:hc tupicuﬂmﬂndmwwmd resadual n
character To the extent that existing rules of international law, whether
'wngmmﬁmi_prdﬁMﬂanqrmwmtm
. ﬂwemﬂimmﬁdﬁnfﬁuﬂﬂtqnmﬁﬂvmﬂ}nlﬂm
nmmprumtﬂﬂﬁn'lidﬁ Anﬂ:innmlhwalmhnrqldm
araft aticie  Onthe other and,the fekd of State Responsibityfor wrongfs
the scope of the present draft articles by the permission
e Siate of Origsin to pursue the activiry at its own sk’
. ' the present tOpic 1§
The Working Group expressed the view 1Iutl

1 mmiﬁmudiﬁu‘aﬂﬁ'mﬁlhﬂnfwmﬁﬁlﬂ?.mmm
'ﬁﬁ'amam{nth:pmmmnﬂfuiumumm“mngﬁm
siot prohibited by international law o, in other words prevention af
bl effects outside the field of State Responsibility and.. (i) the
i :ﬁnnhuﬁmuﬂmnﬁsirgﬁmﬂlmubm@hnnmnﬂmm
of performance of such acts or activities Thus. the first element
sers prevention in a broad sense. including notfication of risks of harm
b ar thece risks are inherent in the operation of the activity o arise, oF

é-'l- cciated s arising at some later stage "

T other clement, inthe opinion of the Warking Giraup. 1 the principle

that States. on the one hand are precluded from carrying out activities nol

prohibited by international law, notwithstanding lhf 1|Ft11w1 there may be a
1 '-hfmm'hmndary harm arising from those u:!mnu Hn'fm-trnn the

other hand their freedom of action in that regard is not uﬂ!l_rmlcd:dn:i 5o
give rise 1o liability for compensation or other relief, norwithstanding ;h

- chiracterization of the acts in question as lawflil For details see draft articles
Jand s

¥

* Bor Detaibs see draft articles 4 and &
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The Working Group also emphasized the significance of the principle
that the victim of transboundary harm should not be left to bear the entire
loss.

The 22 draft articles recommended by the Working Group are
arranged in three chapters. Chapter | (draft articles | 1o ) delimits the
scope of the draft anticles as a whole,defines 4 terms used therein and
states the applicable general principles equally in the cot'ltext of preveniion
of and hability for transboundary hann. Chapter 11 { draft armicles 9 to
19 }is primanily concerned with the implementation of the principle of
prevention stipulated in draft article 4 including the issues of notification.
consultation etc. Finally, Chapter 111 (draft arucles 20 1o 22) deals with
the compensation which may be avaulable before the national courts of
the State of ongin or whch may flow from arrangements made between
that Siate and one or more other affected States. In that much it 1s
concerned with implementation of the general pnnciple of habilny

stipulated in draft artiche 5 ome notes and comments on the draft aricles are
set oul heremn

Draft Arncle | Acivipes which the present amickes apply defines the
scope of the articles o activities not prohibited by interational law and
carmied out in the territory or otherwise under the junsdiction or control of a
State and which involve a nsk of causing significant transboundary harm
through their physical consequences. The scope of the proposed articles
introduces four critena viz. (1) that the articles apply to activities nol
prohibited by international L . (1) that the activities to which preventive
measures are applicable are carned out in the terntory or otherwise under
the jurisdiction or control of States; (i) that the activities proposed 1o
be covered by these articles must involve a nsk of causing significant
transhouiidary harm; and {iv) that the significant transboundsry harm must
have been caused by the physical consequences ot such activities

The first citena viz. “activities not prohibited by imternational law™
has been incorporated because of its cntical role m delimiting the
parameters of the articles and because it is crucial in making the distinction
between the scope of this 1opic and that of the topic of Sime

sibility which deals with the wrongful acts. It may be mentioned
in this regard that draft article B is addressed to the relationship of the
present provisions to other rules of international

The second criterion element refiers 1o activities camed outan the termtory

or oiherwise under the jurisdiction or control of a State emplays three

concepts viz. “control *“Jurisdiction” and “termory”. hhlimﬂ'lthw
“jurisdiction or control of a State” is more commonly employed in many
ernational instruments such as the Linited Nations Convention an the Law
ofthe Sea. 1982, the Stockholm Declaration 1972 the Rio Declaration on
Environment and Development, 1992, and the United Mations Convention
on Biological Diversity 1992, the Comemassion deemed it useful to inchude

the concept of termtory 5o as 1o emphasize the significance of the trrrilnr_'d
"mmmmhﬂiuunﬁu:humhmﬁ a State. The commentanes

iffy further that for the purpmu-umﬂm:ﬂllumlln“tmhm"r&i
mmﬁiﬂummﬂmiuwmﬂmﬂy Thmr.-uﬁhe
mm“ﬁnﬂmﬁmmrHMlpﬂHumﬂy.m'
mnunmdhwum&:mmmm-humu_u?u
extra- territorial jurisdiction in respect of centain actvities. The Commission
by its own admission, is also aware that the concept mm?fhﬂb
of this amicles 15 somewhal narrow and that there were situabions
Mmﬂu’iﬂﬂﬂﬁuﬂllﬂlﬁtﬂ:mm:ﬂmﬂm
places over which it has no territonal nghts. Tluddimmnl‘!h:mm;mr
ﬂﬂﬁﬂnﬂiﬂﬂhﬂlﬁ#!{ﬂﬂdﬂmmﬂmmm
above

The third criterion is that of a nsk of causing significant nmuhmrdgry
harm. Although the term “risk of causing significant transboundary harm'™is
1o be taken as a single phrase, its first component Viz. ﬁﬂi_sml@du:lm'llm_l
the scope of the tople, for the present 1o activities with risk and their
consequences to exclude activities which in fact cause rranshoundary harm
in their normal operation. The words “transboundary harm” are intended 10
exclude activities which cause harm only in the territory of the State within
which the activity is undertaken or those activities which harm the global
commeons but without amy harm to any other Siate The term “nsk of causing
significant transboundary harm” is set out in draft article 2 paragraph (a).
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The fourth element is that the significant transboundary harm must
have been caused by the “physical consequences™ of such activines The
C ommission had agreed in the interest of maintaning this topic within a
managesble scope 1o exclude monetary, soCioeconomic or smilar fiedds
The most effective way of limiting the scope of the amicles. it was feh
was by requimng that the activities in question should have transboundary
physical consequences which result in significant harm

Draft article 2 aims to incorporate the definitions of terms for the
purpose of the proposed draft articles. It will be recalled that the
{ ommission &t its forty fifth session had adopted the definitions of three
terms viz. a risk of causing significant transboundary harm, (b)
transboundary harm ; and (c) State of origin. 1t has now deemed it
appropriate to adopt a fourth definition that of the “affected State”.

Paragraph (a) of draft article 2 defines risk of causing significant
transhoundary harm as encompassing a low probability of causing
disastrous harm and a high probability of causing other significant harm
It alludes to the combined effect of the probability of occurrence of an
accident and the magnitude of its injunous impact. 1t is the combined
effect of risk and harm which sets the threshold. In the view of the
Commission a definition based on the continued effect of nsk and harm
apprapriale for the proposed article and that combined effect should
reach a level that is deemed mignificant. The view prevalent in the
Caommission is that the obhigations of prevention imposed on States should
not only be reasonable but also sufficiently limited so as not to impose
such obligations in respect of virtually all activities because the activities
under consideration are not prohibited by international law:

The definition allows for o spectrum of relationship between nsk
and harm all of which would reach the level of significant hann. 1t identifies
two poles within which the activities proposed to be regulated. will fall
One pole is where there is n low_of probability of causing disastrous
harm - the characteristic of ultrahazardous activities The other pole is a
high probability of causing hann which while’ not disastrous is still
significant It is 10 be understood that significant is sometimes more
than detectable but less than serious or substantial The harm must lead

a real detrimental effect on such matters a8 human henlth, industry,
F _environment or agriculture in other States and such detrimental
effects must be susceptible of being measured by factual and objective

standards

Paragraph (b) defines transhoundary harm as meaning a harm caused
jn the territory of or in places under the junisdiction or control of State
gther than the State of ongn whether or not the States Il‘ﬂ'lll commaon
border This definion includes actrvties conducted under the jurisdiction
ot control of a State for example on the high Seas or within the Exclusive
 Economic Zone of a coastal State with effects on the territory of another
- §tate or in places under the other State’s jurisdiction or control  The
jtention is to be able to clearly distinguish between a State1o which an
* activity within the ambit and scope of the proposed articles is attributable
' from n State which has suffered the injurious impact. The separating
boundaries are the territorial boundaries, jurisdictional boundanes and
 control boundaries and therefore the term “transboundary harm" is to be
 understood in the context of the expression within its territory or otherwise

 under its jurisdiction or control as employed in draft article |

Paragraph (c) of draft article 2 defines the State of origin as the

State in the termitory or otherwise under the jurisdiction or control of

* which the activities referred 1o in article | are carried out The definition

is self-explanatory and when there is more than one State of origin they

shall individually and jointly as appropnate comply with the provisions
of the proposed amicle

Paragraph {d) of draft article 2 defines the term | “affected Smle“
28 one in the temitory of which the significant harm has occurred or which
has jurisdiction or control over any other place where such harm has
commentary recognizes that there may be more than one such affected
State in relation to any given activity

Draft article 3 on freedom of action and the lLimits therelo
incorporates the principhe that the freedom of States to carry on or permit
activities in their territory or otherwise within their junsdiction nr:nnFrnl
is not unlimited. Such & freedom must be compatible with any specific

&2




